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November 12, 2010

Mr. Thomas Dowd, Administrator 

Office of Policy Development and Research

Employment and Training Administration, USDOL

200 Constitution Avenue, NW.

Room N–5641, Washington, DC 20210

Re:
Regulatory Information Number (RIN) 1205–AB61; 

20 CFR Part 655: Wage Methodology for the Temporary Non-Agricultural Employment H–2B Program
Dear Administrator Dowd:

On behalf of the horticultural and landscape services sector of the nation’s green industry, we submit the following comments on the Proposed Rule (“rule”) cited above. The proposed rule would have significant adverse impacts not only on the landscape industry, but also on the entire vertically integrated green industry.

The H-2B program is vitally important to the landscape industry because of the difficulty in finding American workers willing and available to perform the manual labor associated with seasonal landscaping services. Especially during the spring and summer, many industry employers rely on H-2B temporary, seasonal workers to supplement their American workforce.

Economic Impact of the Proposed Rule

The economic impact of the green industry on the U.S. economy is significant. According to a 2005 survey conducted by the University of Tennessee and the University of Florida, the vertically integrated green industry had an estimated economic impact of $147.8 billion. In addition, the green industry employed 1.95 million individuals, generated $64.3 billion in labor income, and paid $6.9 billion in indirect business taxes. For the horticultural services sectors of landscape services and landscape architects, the total economic impact was estimated at $57.8 billion, with more than 750,000 employees and $39 billion in value-added impacts.  

For nonagricultural positions throughout the green industry, the H-2B temporary guest worker program is the only legal way to hire seasonal, nonimmigrant foreign workers. Many of the returning workers in the landscape sector have been with their companies for several years, gaining a tremendous amount of skill and experience in the installation of plant material, hardscapes, and irrigation systems in commercial and residential landscapes. Many nursery and greenhouse growing operations are diversified businesses, and some growers also employ seasonal H-2B workers for nonagricultural positions in these businesses. During their annual, seasonal employment in the United States, it is not uncommon for these returning H-2B workers to earn between $30,000 and $40,000. Despite paying good wages and making extensive efforts to recruit domestic laborers, it has been the experience of green industry employers that American workers demonstrate virtually no interest in these labor-intensive, seasonal positions. This lack of interest is primarily a function of the fact that the employment is of limited duration or is intermittent, rather than because of the wages. Employers have experienced recruitment challenges even during these tough economic times. 
The Department of Labor’s proposed rule would be extremely harmful not only to small landscape companies and seasonal employers, but also to the entire vertically integrated green industry and to the American and foreign workers it currently employs. 
According to government data collected under the North American Industry Classification System (NAICS), employment in the landscape industry increased by 23 percent between 2002 and 2007. NAICS is the standard used by federal statistical agencies in classifying business establishments for the purpose of collecting, analyzing, and publishing statistical data related to the U.S. business economy. NAICS Code 561730 for landscape services includes: 
· Establishments primarily engaged in providing landscape care and maintenance services and/or installing trees, shrubs, plants, lawns, or gardens; and 
· Establishments primarily engaged in providing these services along with the design of landscape plans and/or the construction (i.e., installation) of walkways, retaining walls, decks, fences, ponds, and similar structures. 

Under this NAICS code alone, industry employment jumped from 477,923 in 2002 to 587,288 in 2007. During this same period, industry payroll increased from $11,544,000 to $17,140,000.  
Access to reliable labor is the biggest limitation to industry growth. Even in tough economic times, the landscape industry has difficulty attracting workers to do manual labor jobs. During the 2002 to 2007 time period, the landscape industry would not have been able to create new American jobs without access to H-2B workers. Supervisory and other permanent positions in the landscape industry, most often held by American workers, are reliant on an adequate number of laborers during the busy spring and summer seasons.  

Further, this one NAICS code does not capture all employment in the vertically integrated landscape and horticulture industry. It also does not capture the value of the additional vehicle, equipment, fertilizer, pesticide, seed, irrigation, and other purchases that landscape companies routinely make when they have access to a steady workforce. 
As mentioned above, access to legal, reliable labor is the biggest limiting factor on job creation in the landscape industry. Both American and H-2B unskilled workers are well compensated; typically well above the federal minimum wage and often the prevailing wage for the type of work in the area of employment. ANLA and PLANET oppose the draft rule because it would arbitrarily increase wages and actually lead to job losses. From a consumer perspective, landscape services are discretionary. There is a limit to how much consumers will pay for professional landscaping services before they choose to simply forgo them. Greatly increased wages would certainly result in a loss of business since the price for services would have to be increased to allow companies to remain profitable. Higher prices translate to a lower volume of business, and reduced need for year-round U.S. workers employed as managers, foremen, designers, office staff, and so forth.
According to the Department of Labor’s The Foreign Labor Certification Report: 2009 Data, Trends, and Highlights Across Programs and States, the DOL certified 1,798 applications for 48,315 landscape labor positions in 2009 (34). Using the figures for the number of H-2B applications divided by the number of positions certified, we can derive that the average applicant applied for 26.8 landscape labors. According to the DOL, the proposed rule would increase the hourly wage for landscaping services by approximately $3.60. Using this wage increase, we can calculate that a landscape company using 26 H-2B employees would see annual cost increases well in excess of $162,000.

26 H-2B employees x $3.60 per hour x 8 hours per day x 217 days = $162,489.60
This calculation does not include the labor increases for similarly employed American workers or more experienced American workers whose pay should reflect the greater skill or experience level and should be proportional to the hourly wage earned by lesser skilled workers. When faced with significantly higher labor costs and a potential loss of business because of increasing prices, many landscape companies may actually be forced to hire fewer workers.
Should these firms choose to abandon the H-2B program, and remain committed to hiring only legally documented workers, they will also suffer a loss of revenue because of the tremendous difficulty in attracting American workers.
The Profit Planning Group conducted a 2007 report for the Professional Landcare Network entitled Employee Compensation Report for the Green Industry. This report compiled the results of compensation and benefits surveys completed in October 2007. A total of 340 firms in the landscape industry participated in the survey, providing data on 2006 wages and benefits. This report presents detailed analyses of executive and employee compensation and extensive data on employee benefit programs for each of the primary lines of business and by region.  
The report revealed that various hourly jobs in the landscape contracting industry are well above both the federal minimum wage and the prevailing wage. The majority of the more highly compensated positions are held by American workers. These positions would not be available without the support of seasonal, lesser skilled crew members, the jobs typically filled by H-2B workers. Rather than suppressing the wages of American workers, H-2B workers help maintain more experienced and higher-paying positions, most often held by Americans. An excerpt from the report on 2006 hourly wages in the industry is below.
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· Employee Compensation for the Green Industry, Profit Planning Group, 2007, page 3
The wages of both American and H-2B workers in the landscape industry reflect higher levels of compensation for higher levels of skill and experience. Maintaining the existing four-tiered wage system makes sense because it reflects the diversity of skill levels and experience held among workers in the industry.
Wage Calculation Methodology
According to the proposed rule, on August 30, 2010, the U.S. District Court in the Eastern District of Pennsylvania in Comité de Apoya a los Trabajadores ordered the DOL to “promulgate new rules concerning the calculation of the prevailing wage rate in the H-2B program that are in compliance with the Administrative Procedures Act (APA) within 120 days from the date of this order.” The court concluded that the DOL did not comply with the APA because it does not provide the public with an opportunity to comment on its wage calculation methodology. The court did not conclude that the current system must be changed; only that it be rationally explained and offered for notice and public comment.

Rather than creating a new wage structure, which will have drastic consequences for seasonal employers, the DOL should recognize that the current four-tiered wage system is appropriate. As mentioned above, the four-tiered system allows wages to be set based on the diversity of skill level and experience in the landscape industry and other seasonal industries. Occupational Employment Statistics (OES) wage data are the most appropriate wage data available and are the closest to actual wages paid by U.S. employers. Davis Bacon Act (DBA) and McNamara-O’Hara Service Contract Act (SCA) wages pertain to federal contracts, not private sector jobs. These wages also often do not pertain to jobs within the landscape industry. OES collects wage data from across all industries and sectors. As in all industries, wages in the landscape industry vary by skill level and years of experience.  

The DOL’s assertion that the types of jobs found in the H-2B program involved few, if any, skill differentials necessitating tiered wage levels is flawed. While the majority of H-2B positions filled by employers tend to be lesser skilled jobs, it does not make sense to arbitrarily raise the wages for these jobs to be comparable to jobs held by workers at higher skill levels.  
The DOL suggests that the use of the four-tiered wage system in the H-2B program will “stratify wages and inappropriately allow employers to force much of the wage earning workforce into lower wages.” This assertion is not true. Before a company can hire an H-2B worker, it must undertake several steps to recruit American workers. The company cannot pay American workers less than it pays its H-2B workers, despite the fact that the few American workers who are offered seasonal labor positions often do not have experience working in the landscape industry, while returning H-2B workers often have worked in the industry in the past. We oppose the use of the arithmetic mean to calculate wages, but if the DOL goes forward with using this or similar methodology, H-2B filers should be allowed to specify the minimum experience requirements that are associated with the wage.

Further, any regulatory changes to the H-2B program need to be phased in in a manner that does not disrupt the ability of an employer to hire H-2B workers in a timely fashion. Since this program requires a new petition process each fiscal year, it makes sense to implement any changes beginning with petitions for the 2012 fiscal year. At a minimum, it is vitally important that any changes to wage rates not require employers to complete the recruitment phase or obtain a new foreign labor certification once these steps have already been completed. Under the law, employers cannot apply for H-2B workers more than 120 days before their date of need. Because the H-2B petition and hiring process involves numerous steps and three federal agencies, any delays in processing petitions will result in H-2B workers being unavailable at the start of the peak seasons when they are most needed.

Conclusion
The landscape industry opposes the proposed rule and supports the retention of the current four-tiered wage methodology. This methodology is appropriate for calculating H-2B prevailing wages because it recognizes the diversity of jobs, skill levels, and experiences in the landscape industry. Arbitrarily increasing wages for H-2B workers will greatly increase costs for landscaping companies that are already suffering during a tough economic climate. Because there is a limit to how much consumers will pay for professional landscaping services before they choose to simply forgo the service, greatly increased wages would certainly result in a loss of business since the price for services would have to be increased to allow companies to remain profitable. Threatening the economic viability of these landscape companies will also have dire consequences for the companies’ American and H-2B employees. For businesses committed to using a legal workforce, such increased labor costs could lead the organization not only to hire fewer H-2B workers, but to also lay off some of the American workers whose jobs depend on the availability of seasonal laborers.  
Further, the economic impacts will reach beyond small landscaping companies and impact the entire vertically integrated green industry. Struggling landscape companies will purchase less plant material, seeds, fertilizer, pesticides, irrigation, mowing and trimming equipment, vehicles, and other products than they would have had they had access to a fairly compensated workforce.
Thank you very much for your consideration of these comments.

Sincerely,  
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Robert Dolibois




Sabeena Hickman, CAE, CMP
Executive Vice President



Chief Executive Officer
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